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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address ~ 
Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 . 1 36(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 
• Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 

- Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1)^ Responsive to communication^) filed on 07 April 2003 . 
2a)K This action is FINAL. 2b)D This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 21 3. 
Disposition of Claims 

4) ^ Claim(s) 10.11.13-16 and 18 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) ^ Claim(s) 10.11.13-16 and 18 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10) D The drawing(s) filed on is/are: a)Q accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 

11) D The proposed drawing correction filed on is: a)D approved b)D disapproved by the Examiner. 

If approved, corrected drawings are required in reply to this Office action. 

12) D The oath or declaration is objected to by the Examiner. 
Priority under 35 U.S.C. §§119 and 120 

13) D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 

a)0 All b)D Some*c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2. D Certified copies of the priority documents have been received in Application No. . 

3. D Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 

14) D Acknowledgment is made of a claim for domestic priority under 35 U.S.C. § 1 19(e) (to a provisional application). 

a) □ The translation of the foreign language provisional application has been received. 

1 5) D Acknowledgment is made of a claim for domestic priority under 35 U.S.C. §§ 120 and/or 121 . 

Attachment(s) 

1) O Notice of References Cited (PTO-892) 4) O Interview Summary (PTO-41 3) Paper No(s). . 

2) d Notice of Draftsperson's Patent Drawing Review (PTO-948) 5) E] Notice of Informal Patent Application (PTO-152) 

3) CD Information Disclosure Statement(s) (PTO-1449) Paper No(s) . 6) EH Other: 
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Art Unit: 3641 

1. The text of those sections of Title 35, U.S. Code not included in this action can be found in 
a prior Office action. 

2. Claims 10-11, 13-16 and 18 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Lawrence et al. in view of Engsbraten, and Waldock. 

Lawrence et al. teach the basic idea of varying the composition as it is being made and 
pumped into the bore hole, for example at col. 1, lines 45-54. Variation of the amounts and 
specific notoriously well known ingredients would have been obvious to one of ordinary skill. 
Engsbraten and Waldock further teach variations of ingredients or amounts to obtain controlled 
strength and energy. In Engsbraten, see the Abstract and, col. 4, lines 6-10 and col. 5, lines 2-12. 
In Waldock, see the Abstract and col. 1, lines 39-55. It is well settled that optimizing a result 
effective variable is well within the expected ability of a person or ordinary skill in the subject 
art. In re Boesch, 617 F.2d 272, 205 USPQ 215 (CCPA 1980), In re Alter, 220 F.2d 454, 105 
USPQ 233 (CCPA 1955). 

In the instant claims, particularly as amended, an aqueous (with dissolved oxidizer) 
discontinuous phase, and oil (fuel) continuous phase, [w/o] explosive emulsion is prepared. As 
argued, the improvement as claimed is to prepare a [rich] base emulsion, and then subsequently 
reduce the energy thereof by addition of more water. In other words, the applicants claimed 
invention is to "water the explosive down" (so to speak) so it is less energetic. As is notoriously 
well known, the explosive energy derives from the fuel and the oxidizer combusting or reacting 
rapidly. The presence of water, as is notoriously well known, is to be an inert [it is neither a fuel 
nor an oxidizer], and it provide a heave effect, to heave the ore that is being mined physically 
from its original location for collection, this heave effect coming at least partly from the 
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vaporization of the water. In so doing, the water absorbs some of the energy released by the 
redox system of the explosively reacting fuel/oxidizer mix. Thus, the distinction as claimed and 
argued is that there are two steps of adding water, the first in making the emulsion which is made 
rich in explosive power, and then subsequently additional water is added to water down the 
energy produced when a reduced strength explosive is desired. It is taught to produce an 
explosive of a desired strength in the references. Further, it is taught to vary the amounts and 
ingredients for a desired effect, as set forth above. Further, it is the case law that in methods, the 
order of steps, or steps taken concurrently versus consecutively, is obvious, absent an unexpected 
result. See, e.g., In re Remer, 179 USPQ 172, and Asbestos Shingle v. Rock Fiber, 217 F. 66. 
Thus, variation of the order of addition of the water, plural steps or single steps, for the same 
total amount of water being added, that water being the amount necessary to produce a reduced 
strength, or watered-down, explosive emulsion, would have been obvious. A prima facie case 
having been made, the burden shifts to applicants. See also MPEP 2144.04, in pertinent part: 
...C. Changes in Sequence of Adding Ingredients 

Ex parte Rubin , 128 USPQ 440 (Bd. App. 1959) (Prior art reference disclosing a process of 
making a laminated sheet wherein a base sheet is first coated with a metallic film and thereafter 
impregnated with a thermosetting material was held to render prima facie obvious claims directed 
to a process of making a laminated sheet by reversing the order of the prior art process steps.). 
See also In re Burhans, 154 F.2d 690, 69 USPQ 330 (CCPA 1946) (selection of any order of 
performing process steps is prima facie obvious in the absence of new or unexpected results); In 
re Gibson, 39 F.2d 975, 5 USPQ 230 (CCPA 1930) (Selection of any order of mixing ingredients 
is prima facie obvious.). 

3. The following is a quotation of the second paragraph of 35 U.S. C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the subject 
matter which the applicant regards as his invention. 
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4. Claims 13-14 are rejected under 35 U.S.C. 112, second paragraph, as being indefinite for 
failing to particularly point out and distincdy claim the subject matter which applicant regards as the 
invention. 

These claims depend, directly or indirectly, on cancelled claim 12. Thus, it cannot be 
determined what claim(s) they should depend on and the metes and bounds of these claims 
cannot be determined. In the alternative, they are incomplete for lacking the subject matter 
contained in prior claim 12. Correction is required. 

5. Applicant's amendment necessitated the new ground(s) of rejection presented in this Office 

action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). Applicant is 

reminded of the extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE MONTHS from 
the mailing date of this action. In the event a first reply is filed within TWO MONTHS of the mailing date 
of this final action and the advisory action is not mailed until after the end of the THREE-MONTH 
shortened statutory period, then the shortened statutory period will expire on the date the advisory action is 
mailed, and any extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of the 
advisory action. In no event, however, will the statutory period for reply expire later than SIX MONTHS 
from the date of this final action. 

6. Any inquiry concerning either this or an earlier communication from the Examiner should 
be directed to Examiner Edward A. Miller at (703) 306-4163. Examiner Miller may normally be 
reached Monday-Thursday, from 10 AM to 7 PM. 

If attempts to reach Examiner Miller by telephone are unsuccessful, his supervisor Mr. 
Carone can be reached at (703) 306-4198. The Group fax number is (703) 305-7687. 

If there is no answer, or for any inquiry of a general nature or relating to the application 
status, please call the Group receptionist at (703) 308-1113. 

Miller/em 
June 21,2003 




EDWARD A. MILLER 
PRIMARY EXAMIKSH 



